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THE STATE OF NEW HAMPSHIRE

HILLSBOROUGH, §S SUPERIOR COURT

NORTHERN DISTRICT
Edward J. Burke

V.
Bunay’s Superetie, Inc.,

Thomas M. Burke, Marie I, Burke,
and Bernardine P, Donelson

ETITION FOR INJUNCTION

NOW COMES Edward J. Burke, of 13 Meadowcrest Road, Hooksett, Coum.y‘ of
Merrimack and State of New Hampshire, and complains against Bunny’s Superette, Inc., a New
Hampshire corporation, with a principal place of business at 75 Webstef Street, Manchester,
County of Hillsborough and State of New Hampshire, Thomas M. Burke, of 647 Walmit Street
Extension, Manchester, County of Hillsborough and State of New Hampshire, Marje I Burké,
of 121 Arah ‘Street, Manchester, County of Hillsborough and State of New Hampshire, and
Bernardine P. Donelson, of 16 Fox Lane, Auburn, County of Rockingham and State of New
Hampshire, and state as follows:

1. The Pléinﬁff and the individual Defendants agreed, in 1571, to transfer the grocery
store owned by tl;gm and known as Bunny’s Superette to a corporation organized in such a manner
that the three children would be equally treated with respect to their parents® estates, including,
but not limited to, the business, and the land and building on which it was situate.

2. Pursuar_it to the agreement, and in reliance thereon, the individual Defendants formed

a corporation which was chartered on June 30, 1971. A copy of the corporation’s charter is -

appended hereto as EXHIBIT A.

000901

CRAIG, WENNERS, CRAIG & CAPUCHIND, PA. - ATTORNEYS AT LAW - B4 BAY STREET - MANCHESTER, NH 03104

R




3. Further, and pursuant to the agreement, and in reliance thereon, the Plaintiff and the
individual respondents held an organizaﬁon meeting on June 28, 1971.
4. At the organization meeting, it was, inter alia

"VOTED - in the consideration of the transfer to the corporation on .
July 1, 1971 by Marie I. Burke, Bernardine P. Donelson, Edward J.
Burke and Thomas M. Burke, of the inventory, equipment, accounts
receivable and good will owned by them and doing business as
Bunny’s Superette, 77 Webster Street, Manchester, New Hampshire,
as more particularly shown by a statement of condition of said
Bunny’s Superette to be filed in the office of the Cletk of the
Corporation to which reference may be made, that the corporation
presently issue twenty-five (25) shares each to Marie I. Burke,
Bernadine P. Donelson, Edward J. Burke and Thomas M. Burke,
and to assume all liabilities of said Bunny’s Superetie as shown

on said statement of condition.”

- 5. At the organization meeting, it was further, inter alia

"VOTED - that the capital stock of this corporation as authorized

at two hundred (200) shares of stock of equal but without par

value shall be designated as common stock and shall be subject

to the following restrictions on transfer, a copy of which shall

be placed on the certificates of capital stock. '

. ‘In the event that any stockholder during his lifetimne
desires to sell any of his stock, he shall first offer it or such part

of it as he wishes io sell, to the corporation at the ‘agreed price’

(as hereinafter established) and the corporation shall have sixty

(60) days to accept or reject the offer. If the corporation rejects

the offer, the offer shall be repeated to the other stockholders in
proportion to their holders and the said stockholders shall have
sixty (60) days to accept or reject the offer. If the other stockholders
reject the offer, then the holder shall be free to sell said stock to any
other party, which party shall take subject to this restriction. The
‘Agreed price’ shall be established initially by the stockholders
after the organization meeting, on a price per share basis. The
‘agreed price’ may be amended at the annnal stockholders meeting
and when so amended, shall become the new and effective “agreed
price’. Failing such amendment, however, the previous ‘agreed
price’ shall remain in effect.

& % KT
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A copy of the Record of Organization and Organization Meeting is appended hereto as
EXHIBIT B,

6. The Plaintiff has faithfully complied with all provisions of the original agreement and
in reliance thereon, continued to operate and work: in th-e bﬁsiness for nearly twenty-five (25)
years. The Plaintiff’s efforts resulted in a substantial gain in the value of the business.

7. The individual Defendants, acting in concert, howcvér, have breached the agreement.
The Defendants, Marie I. Burke and Bernardine P. Donelson, by letters to the Clerk of the
Corporation, David Dunn, Esquire, dated April 71, 2004, purported to "gift_" their twenty-five |,
25%) percent ownership to the Defendant, Thomas M. Burke, without first offering the same fo
the Corporation at the "agreed price” or repeating the offer "to the other stockholders in

| proportion to their holdings" (i.e., fifty (50%) percent to the Plaintiff and fifty (S0%) percent to

the Defendant, Thomas M. Burke). The letters were delivered to Attorney David Dunn on May
5, 2004 as part of a "package“ which also contained a letter from the Defendant, Thomas M.
Burke, requesting a Special Meeting for the following purposes: to reduce the Directors from four
(4) to one (1); elect himself as the sole Director; and to amend and restate the Articles of
Incorporation, presumably such that the June 28,' 1971 agreement be deleted, the Plaintiff be ‘
denieci preemptive rights to retain his equal ownership, and the Corporaﬁon be required to
:indemnify Thomas M. Burke for his actions as sole officer and Director.

8. RSA 293-A:16.02 Inspection of Records by Sharcholders, provides, in relevat part:

"(b) A shareholder of a corporation is entitled to inspect and copy,

during regular business hours at a reasonable location specified
by the corporation, any of the following records of the corporation
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if the shareholder meets the requirements of subsection (¢} and gives
the corporation written notice of his demand at least 5 business days
before the date on which he wishes to inspect and copy:

de ok gt
(2) Accounting records of the corporation;

L % T

The Plaintiff requested a full accounting, including all books and records and was not
provided with the same or the requisite "accounting records” which are set forth pursuant to RSA
293-A:16.01. Seg, letter of Attorney Vincent A. Wenners, Jr., Esquire dated May 10, 2004 and
Attorney David Dunn’s response dated May 25, 2004, copies of which are appended hereto as
EXHIBIT C,

9. RSA 293-A:13.21 - Notice of Intent to Demand Payment, provides:

"(a) If proposed corporate action creating dissenters’ rights under RSA
293-A:13.02 is submitted to a vote at a shareholders’ mesting, a share-
holder who wishes to assert dissenters’ rights:

(1) Shall deliver to the corporation before the vote is taken
written notice of his intent to demand payment for his shares if the
proposed action is effectuated; and

(2) Shall not vote his shares in favor of the proposed action.

{b) A shareholder who does not satisfy the requirements of sub-
section (a) is not entitled to payment for his shares under this
subdivision. "

The Plaintiff requested that Attorney David Dunn not call the special meeting or, to the
exient necessary, consider the letter as the Plaintiff’s Notice of Dissenter’s Rights and demand for
payment of fifty (50%) percent of the value of all stock of the corporation, issued or unissued.
Attorney David Dunn declined to not call the meeting and did not respond to the Plaintiff’s
demand for payment.

10. The Defendants’ actions, if consummated, or allowed to contimue, will cause the
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Plaintiff irreparable harm. In addition, the Defendants have caused the petitioner mo'neté:y
damages. b
WHEREFORE, the Plaintiff prays that this Honorable Court order:
A. The Defendants, Mal;ie 1. Burke and Bernardine P. Donelson, be permanenﬂy
enjoined from transferring their shares to the Defendant, Thomas M. Burke |
without first -offering the same to the corporation at the agreed price or to the
Plaintiff at the agree;l price fifty (50%) percent of their ownership;
B. The Defendant, corporation, be permanently enjoined from calling a
Special Meeting to vote on the proposals of the Defendant, Thomés M.
Burke, or if ther meeting has been held, to set aside the votes as unlawful
and in breach of the parties’ agreement;
C. The Defendants be ordered to provide the Plaintiff with all books
and records, including financial and accounting records, from 1994 to
date; and
D. The Defendants be ordered to pay the Plaintiff the value of fifty

(50%) percent of the corporation’s stock, issued or unissued.

THAT PENDING A HEARING ON THE MERITS of this matter, the Plaintiff prays that
this Honorable Court order:
- A. The Defendants, Marie I. Burke and Bernardine P. Donelson,
TEMPORARILY AND PENDING A HEARING ON THE MERITS,
be enjoined from transferring their shares to the Defendant, Thomas

M. Burke, without first offering the same to the corporation at the agreed
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price or to the Plaintiff at the agreed price fifty (50%) percent of their
ownership;
B. The Defendant, corporation, TEMPORARILY AND PENDING
A HEARING ON THE MERITS, be temporarily enjoined from calling a
Special Meeting to vote on the proposals of the Defendant, Thomas M.
Burke, or if the meeting has been held;‘ to set aside the votes as unlawful
and in breach of the parties’ agreement;

. C. The Defendants TEMPORARILY AND PENDING A HEARING
ON THE MERITS be ordered to provide the Plaintiff with all books
and records, including financial and accouﬁting records, from 1994 to
date; and |
D. The Defendants TEMPORARILY AND PENDING A HEARING ,
ON THE MERITS be ordered not to make any distribution of the
corporation’s assets in the nature of dividends or otherwise not in the

ordinary course of business.
The Plaintiff also claMﬁﬁétary damages as the result of the Defendants’ actions, which

constitute a breach of contract within the minimum and maximum jurisdictions of the Court and

DEMANDS A TRIAL BY JURY on his claim for monetary damages.

Wifness
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STATE OF NEW HAMPSHIRE

HIT.LSBOROUGH, SS. June , 2004
Subscribed and sworn to, before me, this day of June, 2004.
ce of the Pca

VmCENTA.WENNEBs.JB.,JmuI&um
My Commission Explres May 21, 2008

Respectfully submitted,

Edward J. Burke

By his attorneys,

CRAIG, WENNERS, CRAIG & CAPUCHINO, P.A.

Dated: June 4 2004 By:

incent A. Wenners, Jr., Esqmre
84 Bay Street ' '
‘Manchester, NH 03104

(603) 669-3970
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- EZHIBTT A

The Record of Orgemization of

.laccc.coO.Q‘OQIOOlQQOi*oao.o.lt-l-ooc.o-aooao.ocla.!tl'ol.lh0

UNNY'S SUPERETTE, INC.

.lI..l.'.."..'.'Il..'.I.'..l'.l.'-.‘!l.l...l.ll..'..........’

heving been submitted to me, I have exemined the séme and £ind

- that it conforms to the provisions of the Business Corporation

sistant .ﬁ.ttor'ney Genersal

Law, and it is hereby approved,

Da‘bed dsas .Jme 30 k) lg?l

essisreveincNtr et ans s

STATE OF NEW HAMPSHIRE

Office of the Secretary of State
Filed for record this ..J3058.,.

day of ....J.“.n.a......., 19 7L...
lﬁzip.p..‘

at .“W ?“ o'elock

SECRETARY OF STATE
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fe nf New

By i koo thet mheress

o MBELE, T BURKE, BERNARDINE B, DO mon EDVARD o BURKE 1 e .
bl m xﬁgm.sm.&!mﬁmn&;‘;{ug ----------- T LTI L L) Il R LI E L TYeTT
MANCHESTER, ‘NEW BAMPSHIRE i

haws associated themselves with the intention of forming morﬂwﬂ under the mame of
BU’NNE’S SU_PERETTE INC.s rerens

for the purposs )
Ta bhuy, sell, trade and deal -in, at whollasale and retail, grocer-

----------------

---------

LLELIL]

pLy and provisﬁ.on business; and

n the Articles of A,g.n;_eement '

----------

j,nq;,cjgg 2l 'ho a general food sup

for.other purposes ‘as 'set forth 1

with o capitel stock consishing of
.200..shares, common without par value; 100 shares GOWMOT K- - .
at tha presen’h time.

pAx.Talue.autherized. ko be, Lssued

SREpeNd RV RIS

---------

wnd twuo comphsd with the provisions of the statv.tsa of this Stute in such cuss made wnd
pmmdad %} appaurs from the vecord of organizaiion of said corporation duly spproved by
D, PEREE agafstant attomg-gendml and recorded in this offics; now therefors

that I, gDWARD ¢, EELLEY, Deputy Secretary of State of New Hmpalms, do hereby certify
-0
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EXHIBIT B

RECORD OF ORGANIZATION
oF o
BUNNY'S SUPERETTE, INC.

We, the undersj.gned Edward F. Burke s Treasurer, and
Marie I. Burke, Bernardine P, Donelson and Thomas M. Burke,
a majority of the Board of Directors elected at the
organization meeting of Bunny's Superette, Inc., do hereby
certify that the grigine;i A_r’sic;les of-ﬂgregment of sald
Bunnytg Superette Inc. are hereto annexed; that the organiza-
tion meeting was held on the 28th day of June 5 1971, that
the names and addresses of the officers and directors of

the corporation are:

Officers " Nemes | Addresses
N ' 121 Arah Street
President Marie T. Burke Manchester, N. H,
T B 121 Arah Street
Vice PJ.fes_idez_;t - Bernardine P. Ponelson M&nchester, N . H,
‘ ‘ " 102 No. Adams Street
Treasurer Edward J. Burke Manchester, N, H,
Asslstant 121 Arsh Street
Treasurer ‘Thomas M. Burke Manchester, N. H.
- 95 Market Street
Clerk Charles J.. Bunn Manchester, N, H.
" o 121 Aveh Street
Directors Marie I. Burke - Manchester, N. H,

121 Arah Street
Bernatdine. P, Ponelson Menchester, N, H,
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102 No. Adams Stre

Edward J. Burke | Manchester, N. H,
T 121 Arah Street
Thomas M. Burke Manchester, N. H.

said Bunqy's_Supérette, Ine., and of g171 votes passed at said
meeting, except - the byhiaWS"axtested'by the-clerk._
) ‘Dateﬁ: Jute 28, 1971.

%é;%2;7z4;;;Z;if;£4ffz;aa¢%§:;=;_,
il VLl

Majority of Directops .

THE STATE OF NEW HAMPSHTEE

Hlllsborougn, s§. = | . June 28, 1971

Then bersonally appeared the above named Edward J, Burke,
Ireasurer, Marie L. Burke, Bernardine P, Donelson and .Thomasg
M. Burke, a Majority. of. the Directors. or Bunny!s Superette, Ine,,
and made oath that the foregoing organization record and state-
ment by then signed, is trye, DU

Before me -

_ Jus%icé. £ the Peace
‘ " 000011
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BUNNY'S SUPERETTE, INC.

ORGANIZATION MEETING

Pirsuant to the notice calling the organization
meeting as set for in the Articles of Agreement, the
incorporators of Bunny!s Superette, Inc. met at the
offices of Wadleigh, Starr, Peters, Dunn & Kohls,
g5 MafketVStreet, Mancnester, New Hampshire, on
June 28, 1971 at two o'clock in the afternoon.

The.following incorporaﬁofs were present: -

Marie I. Burke, Bernardine P. Donelgon, Eaward J. Burke
énd Thomas M. Burke. '

Marie I. Burke called the meeting to order and was
elected Chairman.

VOTED -~ t0 proceed to fhe election of a Iempcrafy»
Clerk.

" A vote was thereupon taken end Charles J. Dunn was
unanimously elected Temporary Clerk end was sworn Lo ‘the
falthful performance of his duties before Antoinette V.
Freseman, Notary Public.

~ VOTED - thai a‘code of by-laws presented at the
meeting be read and'theii adbption‘be consildered, article

by article. '
‘ - The féllowiné by-laws were then read and unanimously
adopted, article by article;,
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